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WALLER, JUSTICE, FOR THE COURT:
1. After hiscomplaint for partiionand dam of herdhip weredismissad, James Arthur Mannfiled this
interlocutory gpped whichwedlowed. See M.RA.P. 5. Janes the dleged illegitimate son and hair of
William Henry Mann, hed filed the complaint seeking a portion of the property left by William to histwo
adopted daughters, Jeckie Buford and JIl Mann. Because James did nat raise hisdam of hership until
eighteen years after William's death, we affirm the chancdlor'sdismissd of the petition for partition and of
James dam of harship.

FACTS



2. James Arthur Mann was born to Cora Robinson on May 29, 1939, in Tishomingo County. The
birthcertificate names William Henry Mann as James father, but William'ssgnatureisnot onthe cartificate
At thetime of James hirth, William was married to Gertrude Mann. William and Gertrude adopted two
daughters, Jackie Buford and Jill Mann, during ther marriage.

18.  Williamdied intestate on September 30, 1981. On January 31, 2000, over 18 yearslater, James
filed a petition to open William's estate and was gppointed adminidrator. Shortly theregfter, Jamesfiled
acomplaint againg Jackie, demanding an accounting of al property transactions, rents recaived, animas
and vehides sld, and cash in banks a the time of degth.

4. Jackie and Jll filed a mation for removd of adminidrator and to dismiss the complaint for
accounting. After ahearing, the chancellor removed James asadminigtrator and gppointed Hayden Ables,
the Chancery Clerk of Tishomingo County, as successor adminidrator. The chancellor dosed the edtate,
discharged the adminigrator, waived afind accounting, and dlowed Jackie and Jll to retain the right to
chdlenge James hership.

%.  Jamesthenfiled amoation to reopen William' s estate and petitioned to re-divide any assats of this
edate. He dso filed acomplaint for partition againgt Jackie and Jll. The chancdlor consolidated the two
Cases.

6.  Thechancdlor dismissed James daimof hership aspreduded under Miss Code Ann. §91-1-15
(Rev. 1994). He further found that James did nat have the right to proceed in the partition action until he
was found to be William's heir under § 91-1-15.

STANDARD OF REVIEW

7.  Inmatersthat raise questions of law, we employ ade novo standard of review and only reverse

for an erroneous interpretation or goplication of thelaw. Morgan v. West, 812 So. 2d 987, 990 (Miss.



2002); Bank of Miss. v. Hollingsworth, 609 So. 2d 422, 424 (Miss. 1992); Harrison County v.

City of Gulfport, 557 So. 2d 780, 784 (Miss. 1990). We will not disturb the factud findings of a
chancdlor unlessit can be determined with  reasonable certainty that the chancdlor abused hisdiscretion,

was manifestly wrong, dearly erroneous, or gpplied an erroneouslegd gandard. Morgan v. West, 812
So. 2d a 990; Cummingsv. Benderman, 681 So. 2d 97, 100 (Miss. 1996).

DISCUSSION

I.  WHETHER THE PROVISIONS OF MISS. CODE
ANN.§91-1-15(3)(c) (REV. 1994) ARE APPLICABLE
TOANILLEGITIMATE'SPETITIONTOESTABLISH
HEIRSHIP.

. WHETHER THE STATUTE OF LIMITATION IN
SECTION 91-1-15(3) ISAPPLICABLE TO JAMES
CLAIM OF HEIRSHIP.



8.  James contends that Miss. Code Ann. § 91-1-15(3)(c) (Rev. 1994)! goplies only to afather
inhaiting from hisillegitimete, and not to hisstuation, anillegiimateinheriting from thefather.? Section 91-
1-15(3)(c) containsatime limitation on filing acomplaint for adjudication of heirship. Such asuit must be
filed within one year &fter the degth of the intestate or within 90 days fter the firgt published natice to
creditors. James did not ask for an adjudication of hership until over 18 years after William died.

9.  Toget aound § 91-1-15's time limitation, James argues that § 91-1-15(3) is a "two-part code
section. The portion of the sentence beforethe commagppliesto anillegitimateinheriting from the neturd
father and the kindred of the naturd father. The portion after the comma refers to the naturd father
inheriting from the illegitimate and the kindred of theiillegitimate” Therefore, under James interpretation,
the time period during which a father may seek an adjudication of paternity would not goply to an

illegitimete seeking an adjudication of paternity.

Miss. Code Ann. § 91-1-15(3)(c) (Rev. 1994) providesin pertinent part asfollows

(3)  Anillegitimete shdl inherit from and through theillegitimates naturd father and his
kindred, and the naturd father of an illegitimate and hiskindred shdl inherit from
and through the illegitimate according to the Satutes of descent and digtributionif:

* % %

(00  Therehasbeenan adjudication of paternity after the deeth of theintestate,
based upon dear and convindng evidence, in an hership procesding
under sections 91-1-27 and 91-1-29. However, no such dam of
inheritance shal be recognized unless the action sesking an adjudication
of paternity isfiled within one (1) yeer after the desth of the intestate or
within ninety (90) days after the firgt publication of notice to creditorsto
present their daims, whichever is less and such time period shdl run
notwithstanding the minarity of achild. . ..

’Miss. Code Ann. §91-1-15(3)(a) and (3)(b) do not goply to James stuationinasmuch asWilliam
and James mother were never married and no adjudication of paternity or legitimacy took place before
William died.



110. Thedear language of § 91-1-15(3), however, establishesthat it is goplicable to both the naturd
father inheriting from anillegitimate, aswdl asto an illegitimate child inheriting from or through the father.
The use of the conjunction “and,” indicates thet the statute would be gpplicable in dther Stuation. See
alsoLefloreex rel. Primer v. Coleman, 521 So. 2d 863, 868 (Miss. 1988) (Anillegitimate saeking
to inherit through a natural parent under Miss. Code Ann. § 91-1-15 must comply within the limitations
contained within the deatute.).
11. Jamesdaestha he ddayed filingadam of harship until after William'swidow died, presumably
out of respect for her. This reason does not excuse James faling to take timdy action to establish
paternity. 1n re Estate of Davidson, 794 So. 2d 261, 265 (Miss. 2001).
f12.  Because William died on September 30, 1981, and James did not file any dam of heirship until
January 31, 2000, hiscdam for heirship isbarred by § 91-1-15.
1.  WHETHER JACKIE AND JILL'S ACTED AS

EXECUTRICES DE SON TORT, THEREBY

TOLLING THE STATUTE OF LIMITATIONS.
113. A personwho presumesto act on behdf of an estate but without authority isknown as an executor
desontort. The literd meaning of this term is that the person is "an executor of his own wrong” See
Black'sLaw Dictionary 448 (6th ed. 1990). A personisdeemed to be an executor de sontort if heor she
engages in "any intermeddling with the etate of a decedent under a dam of authority” or "any act
characteridic of the office of aright executor or which evinces legd control,” such as "teking possesson
of the assets without adminidration and controlling the property as if the teker were the legd

representative” Johnson v. Harris, 705 So. 2d 819, 822 (Miss. 1996); Hardyv. Thomas, 23Miss

544 (1852).



114. James contends that Jackie and Jill acted as executrices de son tort by virtue of severd
conveyances of red property they made between the years of 1984 and 1993. He further contends that
Jeckie and Jll should be held to the same standard of care as if they had been duly gppointed
adminigratrices and that they took a pogition which was detrimenta to other bendficiaries of the edtate.
Therefore, because of ther adleged wrongful actions, the Satute of limitations for him to file adam of
heirship should have been talled.

115. Thisdamwasnat raised beforethe chancdlor and istherefore procedurdly barred. Furthermore,
thisdaim iswithout merit. To tdll the gatute of limitations, Jackie and JiI's actions mugt have congtituted
fraudulent concedment which prevented James from learning about his possble heirship.

f16. Thefactsthat Jameshas presented -- that Jackie and JiI wrongfully conveyed property which hed
bl onged to William -- do not amount to fraudulent concedment. James has dleged no afirmetive act by
Jackie or JIl which prevented him from determining thet he might have hed adam. See Robinson v.
Cobb, 763 So. 2d 883, 887 (Miss. 2000). Alleged wrongful conveyances of estate property do not toll

the datute of limitationsfor filing adam of heirship. At dl pertinent times James was avare thet William
hed died and tha, if he truly was William's illegitimate child, he had a possble dam to William's edate
Alleged wrongful conveyances of estate property did nothing to keegp James from filing such adam.
IV.  WHETHERMISS.CODEANN.891-1-15(REV.1994)
VIOLATESTHEEQUAL PROTECTIONCLAUSE OF

THE FOURTEENTH AMENDMENT OF THE
UNITED STATESCONSTITUTION.



117. James argues that Miss. Code Ann. § 91-1-15(2)* and (3)* uncongtitutiondly place more
redrictions upon an dleged illegitimate child of a deceasad father than upon an dleged illegitimate child of
a deceasad mother.  This argument wias not presented to the chancdlor and is therefore procedurdly

barred.

CONCLUSON

118.  Thechancdlor did not e in finding thet thetime limitationsinduded in Miss. Code Ann. § 91-1-
15(c) (Rev. 1994) bar James dam of heirship. Therefore, the chancdlor's judgment is affirmed.
119. AFFIRMED.

PITTMAN, CJ.,SMITH, P.J., COBB, EASLEY, CARLSON AND GRAVES, J3J.,,

CONCUR.MCcRAE,P.J.,DISSENTSWITHOUT SEPARATEWRITTENOPINION.DIAZ,
J., NOT PARTICIPATING.

*Miss Code Ann. § 91-1-15(2) (Rev. 1994) provides asfallows:

(2  Anillegtimete sl inherit from and through the illegitimates mother and her
kindred, and the mather of an illegitimate and her kindred shdll inherit from and
through the illegitimate according to the datutes of descent and didtribution.
However, if an illegitimeate shdl die unmarried and without issue, and dl dso
predeceased the naturd father, the naturd mother or her kindred shdl not inherit
any pat of the naturd father'sestatefrom or through theillegitimate. Inthe event
of the degth of an illegitimate, unmarried and without issue, any pat of the
illegitimates estae inherited from the naturd father shdl be inherited according to
the Satutes of descent and digtribution.

“Asdated previoudy, Miss. CodeAnn. §91-1-15(3) (Rev. 1994) providesthat anillegitimatemay
inherit from hisor her naturd father, and the naturd father may inherit from theillegitimete i f (a) thenaturd
parentswere married prior to the birth of thechild; or (b) beforethe deeth of the intestate, there has been
anadjudication of paternity or legitimecy; or (C) after the deeth of theintestate, an adjudication of paternity
was mede within one yeer after the degth of the intestate or within 90 days of thefirg notice to creditors,
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